
  
 

 

June 24, 2015 

MEMORANDUM 

TO:  MAYOR AND CITY COUNCIL 

FROM:  MEDIATION SUBCOMMITTEE 
  DEPUTY MAYOR BLAKESPEAR 
  COUNCIL MEMBER KRANZ 

RE:          CONSIDERATION AND POSSIBLE ACTION REGARDING ADOPTING A  
  MEDIATION PROGRAM FOR LAND USE/DEVELOPMENT AND GENERAL  
  DISPUTES  
 
 
After conducting several meetings with the public and City staff, the Subcommittee recommends 
that the Council direct the City Manager, in consultation with the Subcommittee, to move 
forward in bringing back a voluntary mediation program, regarding land use/development and 
general disputes, for Council consideration and possible adoption based on the concepts 
identified in this report.      
 
Land Use and Development Disputes. 
 
For your consideration, attached is a draft ordinance intended to add a new chapter to the 
Encinitas Municipal Code (EMC) entitled, “Voluntary Mediation for Land Use and Development 
Disputes” (Attachment “A”).  
 
“Land use and development disputes,” as distinct from “general disputes,” generally involve an 
appeal of project approval (legally required) by either the Planning Director or Planning 
Commission.  Consequently, any mediation results from such disputes must be consistent with 
project approval or project approval must be modified.  The mediation process for general 
disputes, not involving an appeal of project approval, may be more streamline. Consequently, 
the Mediation Subcommittee has discussed and recommended a separate (but related in 
procedure) process for general disputes, as summarized below. 
 
As such, regarding land use and development disputes, prior to implementation of any 
mediation results, Section 050 of the draft ordinance entitled, “MEDIATION RESULTS—
REMAND TO DECISION MAKING AUTHORITY—DIRECTOR DETERMINATION,” requires the 
Planning Director to determine if the mediation results are:  a) consistent with project approval;  
b) inconsistent with project approval and will be remanded back to the approving authority for 
further review;  or c) violates the General Plan, Municipal Code or other applicable rules or 
regulations, and must be disregarded. 
 
The following further summarizes the draft ordinance: 
 

 

 



 sets forth purpose of maintaining and fostering good will and cooperation among 
community members when faced with potentially divisive land use and development 
proposals (Section 010); 

 
 defines mediation as a (non-binding) voluntary confidential meeting between disputing 

parties, conducted within a 3 day timeframe between or among disputing parties and 
stakeholders (Section 020(B); 

 
 provides that disputing parties are entitled to mediation, based upon the Chapter 

provisions and general mediation procedures adopted by the Council (Resolution X), 
upon proper application with all costs to be paid by the project applicant  (Section 030); 

 
 stays hearings, related processing, and applicable timelines related to project pending 

mediation process (Section 040); 
 

 requires Planning Director determination regarding whether mediation results are 
consistent with project approval or (if inconsistent) the application remanded back to the 
decision making authority (Section 050) (see discussion above); 

 
 provides for return of appeal fees if mediation is conducted and the appeal withdraw or if 

party ultimately prevails on appeal (Section 060); 
 

 provides that nothing prohibits the Planning Director, Planning  Commission or City 
Council from referring parties to mediation at any time, in any manner and by whatever 
means (Section 070). 

 
 
b.  General Disputes. 
 
Also, for your consideration, attached is information from the City of Carlsbad regarding a 
general mediation program that is in place and functioning in that City (Attachment “B”).  
Essentially, Carlsbad’s program provides for non-binding mediation for general disputes at no 
cost for all residents of Carlsbad.  Similar to other cities we have surveyed, Carlsbad does not 
have a formal mediation process in place specifically for land use and development disputes.  
Although the program information is available on their website, we have found no Carlsbad 
ordinance or resolution establishing the details of a mediation program. 
 
Instead, Carlsbad executed an agreement with the National Conflict Resolution Center (NCRC), 
a California Corporation, to establish its mediation program (Attachment “C”).   The scope of 
services, entitled, “City of Carlsbad Mediation Program,” includes the following: 
 

 program development 
 training 
 case coordination and evaluation 

 
For Carlsbad, the total costs for a 12 month program is $25,000, with options for year 2 and 3 at 
various additional costs.  Based on preliminary discussions with NCRC officials, we believe 
NCRC is capable of designing a similar program for Encinitas (also a 12 month program) at an 
approximate range between $10,000 and $12,000.  The costs difference is generally due to 
consolidating training sessions and utilizing existing staff to assist in facilitating the program.  
Additional discussions with NCRC officials and City staff would be necessary to bring back to 
Council a precise dollar amount for total costs of such a program.  
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VOLUNTARY MEDIATION FOR LAND USE AND DEVELOPMENT DISPUTES 
 
 
 
.010  DECLARATION OF PURPOSE. 
The City Council finds there is a need for mediation as a form of alternative dispute resolution for 
purposes of maintaining and fostering good will and cooperation among community members when 
faced with potentially divisive land use and development proposals.  The City Council recognizes and 
acknowledges that mediation may not be appropriate for all land use and development proposals in 
dispute and, in fact, may prove unsuccessful at times.  However, the City Council believes that mediation 
can be an effective tool between willing parties to resolve land use and development disputes 
consistent with the City’s General Plan and Municipal Code, pursuant to this chapter.      
 
.020  DEFINITIONS. 
For purposes of this chapter, the following definitions shall apply: 
 
(A)  ‘Disputing Parties’ means any person that has received approval for a permit or other entitlement 
for a land use or development project from either the Director or Planning Commission, and any person 
who has appealed such approval. 
 
(B)  ‘Mediation’ means a voluntary confidential meeting, conducted within a 3 day timeframe, between 
or among Disputing Parties and stakeholders with an impartial mediator to clarify their differences and 
discuss the possibility of a mutually acceptable outcome to resolve their differences.  Mediation in this 
context is not intended to result in a decision or to be legally binding upon the disputing parties and 
stakeholders; instead, it is intended to facilitate dialogue regarding a dispute in a respectful, positive and 
productive manner.  
 
(C)  ‘Mediator’ means…(see definition to be adopted for general mediation) 
 
(D)  ‘Stakeholder’ means any person, organization or association that is affected by and maintains an 
interest in the approval of a permit or other entitlement for a land use or development that is the 
subject of mediation between Disputing Parties.  Stakeholders shall be identified by the Disputing 
Parties in the application for mediation pursuant to section X. 
 
(E)  ‘Director’ means the Director of the Planning and Building Department of the City of Encinitas, or his 
or her designee. 
 
(F)  ‘Days’ means consecutive calendar days and not business days. 
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.030  MEDIATION—REQUEST FOR—APPLICATION—COST PAID BY PROJECT APPLICANT   
Upon request to the Director, by application, on a form provided by the Planning and Building 
Department, executed and signed by the Disputing Parties, the Disputing Parties shall be entitled to 
mediation pursuant to this chapter and City Council Resolution No. X.  The project applicant shall pay all 
costs related to mediation pursuant to this Chapter.  The Director shall maintain a schedule of said costs 
in the Planning and Building Department.     
 
.040 COMPLETED APPLICATION—HEARINGS/PROCESSING AND RELATED TIME LINES—STAYED  
Upon receipt of a completed application for mediation pursuant to this chapter, any further hearings, 
related processing, and applicable time lines shall be stayed pending written notice of the Director, 
which in no case shall exceed 30 days subsequent to the completion of mediation. 
 
.050  MEDIATION RESULTS—REMAND TO DECISION MAKING AUTHORITY—DIRECTOR 
DETERMINATION 
Within 10 days of completion of mediation pursuant to this chapter, the Disputing Parties shall provide 
the written results of the mediation (e.g., agreement) to the Director.   Within 10 days of the receipt of 
the same, the Director shall notify the Disputing Parties as to the consequences of the results on the 
project application; such as, the compromises reached are: a) consistent with the current approval and 
may be implemented; b) inconsistent with the current approval and the project application will be 
remanded to the approving authority for further review and consideration; or c) violates the General 
Plan, Municipal Code or other applicable rules or regulations, and must be disregarded. 
 
.060  REFUND OF APPEAL FEES—COMPLETION TO MEDIATION—PREVAIL ON APPEAL 
The City shall refund any appeal fees paid by any person, organization or association that:  1) appealed 
an approval of a permit or other entitlement for a land use or development project, completed 
mediation pursuant to this Chapter and withdrew the subject appeal or 2) appealed an approval of a 
permit or other entitlement for a land use or development project, completed mediation pursuant to 
this Chapter, and ultimately prevailed on the subject appeal. 
   
.070  CITY COUNCIL—REFERAL TO MEDIATION 
Nothing in this Chapter is intended to prevent or restrict the Director, Planning Commission or City 
Council from referring parties to mediation at any time, in any manner and by whatever means the 
Director, Planning Commission or City Council and parties deem appropriate or necessary. 
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